© o0 N o o b~ w N P

N N DD DN DD D NN DN P P PP kPP
oo N o o0 A W N P O ©O 00O N oo~ N+, O

SIGNED.

Dated: January 21, 2004

RANDOL?’/HJ. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre

Chapter 11

DEXTER DISTRIBUTING
CORPORATION, et d.,

Debtor.

N e e e e e

THISFILING APPLIESTO
ALL DEBTORS

ND DENYING DEBTORS
OR EXPEDITED DISCOVERY

h motions are denied because the underlying motions to change ballots do not assert

aufficient “causg’ to change the ballots, asis required by Bankruptcy Rule 3018(a).
As both parties duly note, Bankruptcy 3018(a) does not define the kind of cause that
must be shown for the Court to permit achange of balot after the deadline for baloting haspassed. Nor

doesthere appear to be any relevant precedentia case law in this Circuit. Themotionsto changeballots
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rely on dictum in a Minnesota bankruptcy decis onsuggesting that misreading the terms of the proposed
planof reorganization might condtitute sufficent cause. SeelnreKellogg Square Partnership, 160 B.R.
332, 334 (Bankr. D.Minn. 1993). Evenif that were appropriate cause, however, the motionsto change
ballot do not alege that the signator creditor in fact misread or misunderstood the terms of the Plan.*
Nothing inthe motions to change ballots suggeststhat the moving creditor misunderstood
the Plan’s treatment of the creditors clams. Briefly summarized, the Plan provides that each of the
creditors who have purportedly sought to change their ballots would share in the Receiver’ s digtribution
of $14 million to be paid by the Debtorsto the Receiver, and that such sharing would occur on the basis

of the creditor’s “net investment amount.” Thisiswhat the Plan provides for those creditors who “opt

confirmationprocesstherewill dways be some degree of confusionregarding

the aternatives to Confirmation of the plan. Usudly, as is the case here, no such dternatives to the
been drafted and circulated to creditors, except for the liquidation andysis usudly

The motions are identical forms, apparently drafted by Dellheim’s attorney who does not
represent the moving creditors.
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contained inadisclosure satement to demonstratecompliance withthe best intereststest. Asbothalegd
and practica matter, the aternativesto confirming a proposed plan are dways an unknown. There will
only be various parties conflicting predictions of what will happen if a proposed plan is not confirmed.
Thereforeif confusionregarding the dternativesto the proposed plan were sufficient causeto change the
ballot, the balloting process could never be concluded.

Moreover, if such uncertainty regarding aternatives to a proposed plan were sufficient
cause to change a bdlot, then certainly the drafters of the Code would have required the plan proponent

to explain and evauate such dterndivesin the disclosure statement. Thiswould permit dl of the parties

and the Court to be heard on the accuracy of the predictions of what dternatives might exist. Instead,

were rationd, the dleged misunderstanding about a non-existent dternaive cannot possibly condtitute
causeto change abdlot. The movants cannot participate in the settlement if the Plan is not confirmed.

Moreover, even if the type of dleged confusion asserted in the mations could congtitute

3
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causeto permit abalot change, it appears herethat the purported confusionarose only after the baloting
deadline. The attorney for the Delheim creditors admits having sent a letter to al “Class 3.B creditors
that had voted to accept the Plan.” Dellheim Motion at 4. That |etter contained numerous inaccuracies
that could account for any confusion that alegedly now exists. For example, the letter asserted thet the
Plan permits Taylor Coleman to “keep 100% of his 37 million dollarsin stock,” whereas in fact neither
the Plan nor the Disclosure Statement ever put such a vaue on the stock. It asserted that permitting
Coleman to keep his stock isaviolationof the absol ute priority rule eventhough the absol ute priority rule
did not apply to Class 3.B when the letter was sent because that class had accepted the Flan. The

absolute priority rule isinvoked only whenaclass of creditorsrejectsthe plan, so there could not possibly

ina Planwhichisbeing proposed,” when
of the balloting deadline?

aotions to change ballot, the moving creditors received a
t' from Ddlheim’s atorney. Some of thisinformation and
tionthat the Plan violated the absolute priority rule and the

ZMtend that the December 19 letter included as an exhibit to the Dellheim motion was
not in fact the letter that was sent to creditors by Dellheim’s attorney, but that instead Dellheim’s
attorney sent a December 31 letter that is attached to the Debtors' response to Dellheim’s motion. The
key difference between the two form letters appears to be the reference to the Molina plan in the
December 31 letter. The Molina plan was apparently filed as an exhibit to a disclosure statement that
was filed on January 6, 2004.
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did not exist as of the conclusion of the baloting, such as the Molina plan.

Itistherefore entirdly possible, if not likely, that any purported confusion that now exists
among these creditors in fact arose only after the baloting was concluded, and only after receipt of the
arguments of Dellheim’s attorney. Asalega matter, this Court does not believe that “cause’ to permit
abdlot change could ever consst of confusion or information that arises only after the conclusionof the
bdloting. And asapractica matter it may now beimpossible to unring the bell to ascertain exactly what
the creditorsknew and understood as of the balloting deadline, instead of what they subsequently learned.
Instead of permitting such satdllite discovery and litigation, the Court will regard the best and conclusive
evidence of what the creditors understood and intended is the bdlot they actudly sgned and submitted

as previoudy noted, the

e settlement clearly

DATED AND SIGNED ABOVE
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Copy of the foregoing faxed this
21t day of January, 2004, to:

Richard C. Gramlich, Esq.
Carmichad & Powdl, P.C.

7301 North 16th Street, Suitel03
Phoenix, AZ 85020-5297

Fax: 602-870-0296

Alan A. Meda, Esq.

Osborn Maedon, P.A.

2929 North Central Avenue, Suite 2100
Phoenix, AZ 85012-2794

Fax: (602) 640-6055

Michael W. Carmd, Esg.
80 East Columbus Avenue
Phoenix, AZ 85012

Fax: 602-277-0144 (fax)
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