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SIGNED.

Dated: May 27, 2004

RANDOL?’/HJ. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA
Inre Chapter 11

GERALD D.W. NORTH,

)
)
)
)
)
)
GERALD D.W. NORTH, 3

ESERT HILLS MOTION
SUMMARY JUDGMENT

V.

DESERT HILLS BANK,

an appli for a duplicate certificate of title is sufficient to
igind certificate of title remains in existence and reflects
perfect the lien, at least with respect to a hypotheticd judicid
d reliance on the “clean’” title.
Factual Background
orth, the Chapter 11* Debtor (“North” or “Debtor”), filed a preference action
Debtor’s Mercedes and residence hdd by Desart Hills Bank (the “Bank”). The

h a motion for partid summary judgment in favor of its security interest in the

The materid facts are undisputed. On March 28, 2003, North purchased a 2003

! Unless otherwise indicated, all chapter and section references are to the United States
Bankruptcy Code, 11 U.S.C. § 101-1330.
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Mercedes Benz SL 55 from Phoenix M otor Company. North sgned aretail sdesagreement with Phoenix
Motor Company and financed the net purchase price through the Bank by executing a promissory note
and dgning a security agreement.  The security agreement granted the Bank a lien on the Mercedes
securing North’ s obligationto pay the loanamount of $109,590. North acknowledges signing the security
agreement. Among many things, the security agreement entitles the Bank to file a UCC-1 financing
statement or a copy of the agreement for the purpose of lienperfection. 1t dso irrevocably appointed the
Bank as North's attorney-in-fact to execute finance statements and documents of title.

On April 15, 2003, the Arizona Motor Vehicle Divison (“MVD”) mailed North g

catificate of title. Thistitle showed North asthe owner of the Mercedes and did not indicate the Bank’

lien, for reasons unknown to Debtor and the Bank.

3 North's schedules, filed on September 16, 2003, reflect a net worth of approximately $22
million. North has argued that the value of foreign government war bonds plummeted sometime last
summer rendering him insolvent, but he has never amended his schedules. In his cross motion for
summary judgment on his preference action he merely relied on the presumption of insolvency found in
11 U.S.C. § 547(f).
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Alternatively, North argues that even if the Bank’s lien was properly perfected when it was reflected on
the duplicate title, it is avoidable because there were two extant titles as of the date of bankruptcy and a
third party creditor or purchaser would have beenentitled to rely on the origind clean title. Findly, North
maintains that the duplicate title is void because it was obtained under a power of attorney not signed by
him thereby violating Arizona Revised Statutes (“A.R.S.”) § 47-9303(b).

The Bank’ smotionfor summary judgment maintainsthat perfection occurred outside the
ninety day preference period, and that perfection was proper in Arizona, even though the car was in
Cdifornia, because it was titled in Arizona. The Bank disputes North’s assertion that the power of

attorney used by Phoenix Motors was forged, but argues that even if it were the Bank’'s security

any creditor levying on persondty.
The Court ruled from the

motion for partid summary judgment. The

applicable statutes and case law

affect both e ements 3 and 4 listed above — whether the lien wasgranted for antecedent debt, and whether

the lien was granted within 90 days of the bankruptcy filing. These specid rules hinge on when thelienis
perfected, and perfection is dso governed by a specid definitionin 8 547(e)(1).

3
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Under § 547(e)(2)(A), atransfer of alienis deemed made when the debtor granted it to
the creditor, if it is perfected within 10 days of that date. Here there is no argument that the Bank
perfected its lien within 10 days of March 28, 2003, the day when North purchased the Mercedes and
sgned the security agreement granting the lien to the Bank. Consequently this rule does not gpply here.

Instead, 88 547(€)(2)(B) or (C)will govern. They provide, respectively, that thetransfer
is deemed made when perfected or, if not perfected as of the date of the petition, the transfer is deemed

made immediaidy before the date of the filing of the petition. In either case, the lien will have been

ple, he could be acreditor onanunrelated debt. The proper determination

4@'_Lsﬂ/§{ple contract” language originated in 88 60a(2) and a(5) of the Bankruptcy Act, was
greatly simplified by the National Bankruptcy Conference, Report of the Committee on Coordination of
the Bankruptcy Act and the Uniform Commercial Code (1970)(the “ Gilmore Committee Report”), and
such simplified language was adopted by the Report of the Commission on the Bankruptcy Laws of the
United States - July 1973, H.R. Doc No. 93-137, pt. Il, § 4-607(g)(6), at 168, and Note 27, at 174-75
(1973). But while the subsequent provisos made the Act’s original definition difficult to parse, on this

4
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iswhether such a creditor who obtains ajudgment® and executes on that judgment by levying on the car
would have superior rightsto the Bank. If the Bank would prevail in such a context, its lien is deemed
perfected. This distinction between a purchaser and a levying creditor® could be critical because the
former might rely on a*“dean’ title, while the laiter may rely on nothing more than the debtor’ s apparent
possession of the vehicle.

Theissue, then, iswhether the Bank’ slienwould have been superior to alevying creditor
prior to May 29, the 90th day prepetition.

Choice of Law

The firs issue is whose law controls the perfection of the lien. North's argument that

“mobile goods’ Hill preval.
Therevised Article 97 hasdli

requirement, namely
post-judgment attac!
prior liens due to the\sulject matter of thie gontract from which it arose, such as perhaps an employment
contract.

does not require a judgment lien creditor, as does § 544(a)(1). The
ained a prejudgment attachment if permissible under state law. See note 4

ona adopted the revised Article 9 in 1999, effective as of July 1, 2001. 1999 Ariz. Sess.
Laws Ch. 203, § 35.

8 The official comment to U.C.C. § 9-301 states: “The approach taken in paragraph (1) also
eliminates some difficult priority issues and the need to distinguish between ‘mobile’ and ‘ordinary’
goods, and it reduces the number of filing offices in which secured parties must file or search when

5
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former U.C.C. §9-103, A.R.S. § 47-9103(A)(4)(a) (1997), essentialy required reperfectionwithin four
months when collaterd is brought into anew jurisdiction. The new Article9, however, providesagenerd
rulethat “while adebtor islocated inajurisdiction, the local law of that jurisdiction governs perfection, the
effect of perfection or nonperfection and the priority of a security interest in collatera.” A.R.S. § 47-
9301(1) (1999) (emphasis added). The next paragraph, onwhichNorthrelies, doesrefer to the location
of the collaterd, as disinguished from the location of the debtor, but it is limited to possessory security
interests.’ Obvioudy we are not here deding with any possessory security interest.

Northaso arguesthat the effect of perfection”would be subject to the Four MonthRule,”
citing A.R.S. § 47-9316. But the Four Month Rule under the new Artide 9 islimited to “achange of the

debtor’ slocationtoanother jurisdiction.” A.R.S. §47-9316(A)(2) (1999) (emphasisadded). Theofficia

10 Under the old Article 9, a four month rule could apply to titled vehicles, but only if a new title
was also issued by the state to which the collateral had been removed. A.R.S. § 47-9103(B)(2). North
does not alege a certificate of title for the Mercedes was ever issued by California, so even under the
former Four Month Rule, Arizona s title would continue to dictate the choice of law and place of
perfection beyond four months.
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47-9303 through 47-9306.” A.R.S. 8 47-9303(C) (1999) (U.C.C. 8 9-303) providesthat whengoods
are covered by a certificate of title, the “loca law of the jurisdiction under whose certificate of title the
goods are covered governs perfection, the effect of perfection or nonperfection,” etc. The Mercedes
currently is and dways has been titled and registered in Arizona. North never argues that it was ever
registered or titled in another jurisdiction. Arizonalaw therefore governs perfection.
Validity of New Title Application.

North arguesthat the May 28 title gpplication that reflected the Bank’s lien was not vaid

because he did not consent to itsfiling. He contendsit was filed by the dedler using a power of attorney

that was ether forged or givento the deal er in connectionwith another, unrelated transaction. He argues

purposes of perfecting the Bank’slien.
The statute doespo

only means by whichsuch consent may be given. North
that expressly consented to the Bank’ s lien and that it be

a financing gatement. Consent to filing a“UCC-1 financing Satement” is therefore dso consent to filing
an gpplication for title to reflect alien.
North consented to have the Bank’ s lien indicated on the Mercedes title. 1t makes no

7
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differencethat the title applicationwasfiled by the deder rather than by the Bank, becauseindoing so the
dedler was clearly acting on the Bank’ s behalf asitsagent. The sole purpose of filing the new application
was to perfect the Bank’ slien, not to give the dedler some interest inthe vehicle. Thetitle gpplication and
perfection of the Bank’s lien were therefore valid, regardiess of the vaidity of the power of attorney
actudly utilized by the dedler.

Moreover, it is questionable whether North in his capacity as debtor in possession' has
gtanding to complain that the dedler allegedly acted without his consent in recording the Bank’s lien. In

bringing this preference action, Northwas sanding inhis creditors shoes, not his own. Northhasno rignt

to avoid the Bank’ s lien on his own behdf; he granted it, he consented to it and he obtained the monetary

11 North was debtor in possession when he filed this adversary complaint, and debtorsin
possession are entitled to exercise the powers the Code grants to trustees, pursuant to § 1107. The
Court has since appointed a chapter 11 trustee, so North no longer may assert the trustee’ s powers or,
through them, the rights of his creditors.
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including a subsequently levying creditor.
The Effect of the Duplicate“ Clean” Title

Herewe come to the crux of theissue: If there are two vehicletitles outstanding, one that
is clean and one that reflects alien, would alevying creditor be subject to the lien?

Arizonalaw providesthat alienholder againgt an automobile must comply withthe Arizona
title statute in order to have priority over the rights of alien creditor or subsequent purchaser.’? AR.S.
§ 28-2132 provides that the MVD shdl provide title gpplication forms that provide for the indication of
alien or encumbrance on the vehicle. It aso providesthat upon receipt of such an gpplication the MVD

shdl endorseit with the date and hour of its receipt, and shdl then issue anew certificate of title induding

glorsement was at 4:20 pm on May 28, 2003.
inexistencethat doesnot reflect that lien? The statute does

indication of the security interest on a certificate of title for a vehicle] for
he rights of alien creditor is equivalent to the filing of a financing statement
.R.S. § 28-2131 provides that a security agreement or other lien or encumbrance

ainst subsequent purchasers or encumbrancers without notice until the requirements of
this article are met.”

13 A.R.S. § 47-9303(B) also provides: “ Goods become covered by a certificate of title when a
valid application for the certificate of title and the applicable fee are delivered to the appropriate
authority.”
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long as the vehicle is owned by the origind holder of thetitle, unlessiit has been replaced by a duplicate’
issued pursuant to that provison. A.R.S. § 28-2009. And A.R.S. § 28-2132(D) provides that “The
department shdl not issue a new certificate of title [to a purchaser or trandfereg] if the outstanding
certificate of title indicate anexiding lienor encumbrance unlessthe lienor encumbrance has been satisfied
or the lienor or encumbrancer has consented in writing or eectronicdly to the transfer of title.”

These statutes contemplate there will only be one title outstanding at any point intime. The
Arizona Court of Appedls has so concluded. Dohertyv. Obregon, 6 Ariz. App. 401, 403, 433 P.2d 52,
54 (1967) (“We bdieve that the statutes do not contemplate morethanonetitleto asingle vehicle.. . . .”).

Whichtitleiseffective if there neverthelessis a duplicate that was not contemplated by the

met” with respect to thet lien. Thismeanst
the department, the lienis ff

exigence of ancther clean title,

is properly reflected on another title.

e Arizona Court of Appedls effectively so hdd inDoherty, 6 Ariz. App. 401, 433 P.2d
52. Inthat case, atruck owner possessed an origind title without any encumbrances. He applied for a
duplicate title even though the original was not lost. He then borrowed againgt the truck using the origind

title, and that lien was reflected in the lender’ s gpplication filed with the MVD on August 3. The owner

10
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then sold the truck to a dedlership using the clean duplicate title without disclosing the exiging lien. The
dedlership subsequently resold it to aconsumer onor about September 17.  The ultimate consumer was
unable to obtain title from the MVD, because its records reflected the lien. The consumer sued the
dedership to rescind the purchase, arguing therewas a breach of the deder’ swarranty of title. The Court
of Appedls upheld judgment for the consumer.

The court reasoned that since the lien holder complied with the certificate of title as
required under former A.R.S. § 28-325,' the dedership could not defeat the lienholder’ slien that had
previoudy been filed with the MVD. It sated the “sole question” as “whether a lien forwarded to the

Motor Vehide Divisonwiththe origindtitteshal bevaid against a subsequent purchaser or encumbrancer

actudly relied on another cleantti IS e Court of Appeals subsequently interpreted

Doherty. InWallace Jiny . 138 Ariz. 217,673 P.2d 961 (App. Div. 1 1983), the court
Stated:
n Doherty is the concluson that the car dedler
ed/lien at the Divison and the notice of lien onthe
title which the dedler never saw. Alsoimpliedisa
f e filed lienwas effective as to the duplicate title dthough
ot show the encumbrance as required by A.R.S. § 28-325.
N
14 At the time of the court’s ruling in 1967, A.R.S. § 28-325 was not significantly different than
current A. 2131. The current provision incorporates much of the old statutory language.
Former AS 28-325(A) provided:

no conditional sale contract, conditional lease, chattel mortgage or other lien or
encumbrance, title retention instrument or other instrument affecting or evidencing title
to, ownership of, or reservation of title to any registered vehicle, other than alien
dependent upon possession, is valid as against the creditors or encumbrances without
notice, until the requirements of this section have been complied with.

11
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Id. at 223, 673 P.2d at 967. The court later referred to theseimplications as dicta, but in fact they were
not. Theholding of Doherty had to be that the recorded lienwas effective asto the dedership who relied
on the clean title, because otherwise there would have been no breach of its warranty of title. The
conclusions are necessary to that result, and are therefore not dicta.

Wallace Importsrelied on amilar statutory language asin Doherty. The dedership there
argued that it was entitled to rely onan origind title whenit purchased the vehicle, even though a duplicate
title had been issued (unknown to it) reflecting a different ownership interest. The dedlership relied on
former A.R.S. § 28-313, currently 8 28-2009, which provided: “The certificate of title shal be vaid for
the life of the vehide so long as the vehide isowned by the origind holder thereof.” Wallace Imports, 138

and not theissue of alien or encumbrance, it implicitly

2is not dways absolute, but rather the MV D' s records govern.

North relies primarily on a Cdifornia case that might be read to reach a contrary result,

15 E.g., People Sav. and Loan Ass'n v. Citicorp Acceptance Co., Inc., 103 N.C.App. 762,
407 S.E.2d 251 (1991); Smith v. City of Miami, 440 So.2d 611 (1983).

12
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T & O Mobile Homes, Inc. v. United California Bank, 40 Cal.3d 441, 709 P.2d 430 (1985). There
the Cdifornia Department of Motor Vehicles (“DMV”) omitted United Cdifornia Bank’s (“UCB”) lien
on the origind title and mailed the cleantitle to the origind purchaser of the mobile home.  The purchaser
presented the title and sold the mobile hometo T & O, abona fide purchaser without notice of UCB'’ slien.
The DMV subsequently contacted the origind purchaser and T & O about the mistake of omitting the
UCB lienand thenissued anew certificate of title reflecting the lien. T & O brought an action against UCB
seeking adeclaration that T & O wasthe legd owner and took free of UCB’slien. Thetrid court held
that UCB’s lien had been properly perfected and therefore ruled againgt T & O, which gppeded. The

Cdlifornia Supreme Court reversed, holding that the “interest of abona fide purchaser of a vehicle subject

r of that provison*“to require actual registration

emed to date from the time of deposit.”!” The court therefore

The7 & O caseiscontrary to the Arizona dtatute, A.R.S. § 28-2133(B), whichexpresdy

16 T & O Mobile Home, 40 Cal.3d at 448, 709 P.2d at 432, citing Vehicle Code § 6301. That
provision was amended in 1981 and no longer applies to mobile homes. Id.

17 1d. at 449, 709 P.2d at 433, citing Eckhardt v. Morley, 220 Cal. 229, 230-31, 30 P.2d 423
(1934).

13
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provides that the congtructive “ notice dates from the time of receipt and filing of the documents by the
department as shown by itsendorsement.” Nothing in the Arizona statute conditions such notice uponthe
proper issuance of anew certificate of title. The reasoninginT & Oisaso contrary to both Doherty and
Wallace Imports, both cases where bona fide purchasers were not entitled to rely conclusvely on the
certificate of titteaone. Therefore T & O does not appear to be good law in Arizona.

Moreover, even if it were the gpplicable law, T & O would not compd a different result
here. In T & O, the bonafide purchaser purchased before the lien was reflected on any title. Herethe
MVD actudly did issue a new certificate of title reflecting the Bank’ s lien before the dete on which the

Code hypothesizes alevying creditor. Consequently even under therationdeof T & O, the condructive

8Note, however, that the Arizona statute, A.R.S. § 28-2131, implies the same result for bona
fide purchasers as for levying creditors. See note 12, supra.

14
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Copy of the foregoing mailed/ddivered
this 28 day of May, 2004, to:

Rondd J. Ellett, Esq.

Jay S. Volquardsen, Esg.

2999 North 44th Street, Suite 550
Phoenix, AZ 85018

Attorneys for Debtor

Gerad D.W. North

9774 East Forgotten Hills Drive
Scottsdale, AZ 85262

Debtor

John J. Fries, Esg.

Ryley Carlock & Applewhite

One North Central Avenue, Suite 1200
Phoenix, AZ 85004

Attorneys for Desert Hills Bank

Steve Brown, Esg.

Steven Brown & Associates PC
1440 E. Missouri Suite 185
Phoenix, Arizona 85014
Attorney for Trustee Diane Mann

&

/9 Pat Denk
Judicid Assgtant
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