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SIGNED.

Dated: July 06, 2004

RANDOL?’/HJ. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre

Chapter 13

RANDY ALBERT PARSONS,
Debtor.
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Facts

In July of 2002, Movants sued Debtor in Arizona state court for conversion of $42,838

worth of wooden palletsfromthe Movants palet company. Movants received a judgment of $50,000
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againg Debtor, which included over $7,000 in punitive damages. Movants then commenced wage
garnishment proceedings against Debtor, and Debtor filed this case under Chapter 13.

Debtor’ stotal unsecured daims, indudingMovants' judgment, are$82,607.61. Debtor’'s
initid Chapter 13 plan proposed to commit dl of Debtor’s disposable income of $100 a month for 36
months, a total of $990 to unsecured creditors. Debtor subsequently found a higher-paying job and
amended his plan to pay $202 a month and extended the payments from 36 months to 55 months for a

total dividend of $7,236.24 to unsecured creditors, or 8.8%. The plan continues to cal for al of

Pt assets that would be

vaue. . . of property to be distributed under the plan [to unsecured creditors]” not be less than “the

amount that would be paid on such clam(g] if the estate of the debtor wereliquidated under Chapter 7.”
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11U.S.C. §1325(a)(4). Inaddition, the Ninth Circuit hasheld that a plan that provides nomina or zero
paymentsto unsecured creditors does not, by itsdf, indicatebad fath. E.g., Inre Metz 820 F.2d 1495,
1498 (9™ Cir. 1987); Inre Gregory, 705 F.2d 1118, 1121 (9" Cir. 1983); In re Warren, 89 B.R. 87,
92 (9" Cir. B.A.P. 1988); In re Sade, 15. B.R. 910, 912 (9" Cir. B.A.P. 1981). The Debtor’s plan
satigfiesthe minimumpayout leved required by the Code. Heis paying atotal of $7,236.24 to unsecured
creditors under the Chapter 13 plan, versus the $150 in non-exempt assets unsecured creditors would

receive under Chapter 7.

Inregards to pre-bankruptcy activity, the Ban

111 U.S.C. 1328(a)(2) specifically forbids discharge of debts “specified in paragraph (5), (8), or (9) of
section 523(a),” which involve child support and aimony, student loans, and injuries related to drunk driving.
However, the Code explicitly omits the other exemptions included in section 523(a). Specifically, for
purposes of this case, paragraph (4) which deals with fraud and larceny, was omitted from the list of
chapter 13 exceptions to discharge.
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While the court inWar ren recognized that nomina payments and the nondischargeability
of debt in a Chapter 7 case may not indicate bad faith by themsel ves, the Panel did hold that bad faith
canbe found based on a“totdityof the circumstances’ whendl of thesefactorsare considered together .
Warren, 89 B.R. at 92. Warren established 11 factors to consider in determining the good fath of a
proposed Chapter 13 plan.2 Movants argue that congdering dl of the factors, especidly the nomind
dividend (assuming less than 10% may be consdered nomind) and the Debtor’s pre-bankruptcy

behavior, leads to a concluson of bad faith. However, the Debtor asserts that considering al of the

factors, emphaszing his best efforts to pay into the plan, leads'to-a conciusion, of good faith. So the
primary issue is whether bad faith exigts in the plan prop
bankruptcy behavior are consdered dong wit

Debtor primarily focusesonhisibest

2 The Court in Warren\enumerat ing eleven factors to consider in determining good faith: (1)
The amou s/and the amounts of the debtor’'s surplus; (2) The debtor’'s

i ili likelihood of future increases in income; (3) The probable or
he accuracy of the plan's statements of the debts, expenses and
nent of unsecured debt, and whether any inaccuracies are an attempt to mislead the

Warren, 89 B.R. at 93.

At least for purposes of their motion to dismiss, Movants do not dispute that all disposable
income is committed to the plan. They do not, for example, argue that Debtor’s lifestyle is extravagant
or that he could reduce expenses to generate more disposable income.

4




© o0 N o o b~ w N P

N N DD DN DD D NN DN P P PP kPP
oo N o o0 A W N P O ©O 00O N oo~ N+, O

Motionto Dismissat 5.). Debtor asserts that taking these factorsinto considerationadong withthe other
relevant Warren factors establishes his good faith in proposing the plan. (1d. at 2, 5.).

On the other hand, the Movants assert that according to Warren, best effort by itsdf is
not enough to establish good fath. (Movants Motion to Dismiss a 4-5.). They argue that when the
nomina amount of the dividend and the Debtor’ s pre-bankruptcy activity are taken into consderation,

good faith is clearly lacking from the Debtor’ s proposal. (Id. at 5.).

Although the Warren court does state that a debtor’ s best effort by itsaf is not enough

Chapter 13 indefraud of creditors, best effort plans should normally satisfy the good faith requirement.”

Id.
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Smilar to Sade, Movants have a judgment againg the Debtor for an egregious act,
converson of property. The plan’s dividend is consdered nomind by the Movant (less than 9% of
unsecured clams), and the Debtor’s debt to Movant would not be dischargeable under Chapter 7.
However, Movants do not dispute that Debtor is making his best effort to pay into the plan. In fact,
Debtor is proposng to pay dl of his digposable income into the plan and even extended the plan from
36 months to 55 months. And Movant has not shown awillful attempt by the Debtor to misuse Chapter

13in defraud of creditors. While Debtor may be gaining a benefit under Chapter 13 that he wouldn't

have under Chapter 7, smply exercising alegd right granted by Zongress by-filing for Chapter 13 under

$150 tha d be divided up under Chapter 7. The result under Chapter 13 is significantly
diginguishable froma Chapter 7 plan, thus, the Debtor’s Chapter 13 planismorethana“veled Chapter

7.”
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L egidative I ntent
Although it may appear unfar that a Debtor may evade a judgment for fraud or
conversonunder Chapter 13 by paying afraction of the total owed, thiswasthe intent of Congresswhich
the Court may not change.
The Code does not prohibit Chapter 13 filings by debtors who incurred the debt through
egregious behavior. In fact, the Code impliatly invites such cases by explicitly leaving them out of the
exdugons under 11 U.S.C. § 1328(a)(2). This section states that upon completion of the payments

under the plan, “the court shal grant the debtor a discharge ofdl-debts provided for by theplan.. . .,

except any debt: (2) of the kind specified in paragraph (5), (8), or (9) of sectior) 523(a) of thistitle” If

1325(a)(4 ade, 15 B.R. at 913. In addition, the fact that the debt was incurred through fraud and
will be discharged under Chapter 13 does not indicate bad fath. Congress specificaly provided an

incentivefor suchdebtorsto filefor Chapter 13 and have these debts discharged by explicitly leaving such
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debts out of the exceptions to discharge under 11 U.S.C. § 1328(a). While the Ninth Circuit provides
a“totaity of the circumstances’ test for determining good faith, it a so found adebtor’ s best efforts to pay
into a Chapter 13 plan as a strong indication of good faith. So absent evidence of Debtor’s intent to
misuse the bankruptcy process, the Court cannot find that the Debtor proposed his plan in bad faith.

Therefore, the Motion to Dismissis denied, without pregjudice to reconsideration of the
same issues in connection with an evidentiary hearing on the Movants objection to confirmation.

DATED AND SIGNED ABOVE

Copy of the foregoing mailed this

7th day of July, 2004, to:
Asheton B. Cdl, Esg.
3140 North Arizona Avenue, Suite 103
Chandler, AZ 85225
Attorney for Debtor

Jeff Sandell, Esq.

Jaburg & Wilk, P.C.

7047 East Greenway Parkway,
Scottsdale, AZ 85254

Attorney for Jose an ia Sorto
/5 Pat Denk
Judicid Assgant




