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UNITED STATES BANKRUPTCY COURT
IN AND FOR THE DISTRICT OF ARIZONA

In re LAURA F. KAGENVEAMA, In Chapter 13 proceedings

Case No. 05-28079-PHX-CGC

UNDER ADVISEMENT DECISION
RE: OBJECTION TO TRUSTEE’S
RECOMMENDATION AND PLAN

Debtor. LENGTH

I. Introduction

This case requires the interpretation of a number of revisions to Chapter 13 added by the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”).

Prior to BAPCPA, the basic structure of a Chapter 13 plan required a debtor to devote his
or her projected disposable income for a minimum of three and a maximum of five years to a
standing trustee for distribution to creditors pursuant to a confirmed plan. The calculation of
“projected disposable income” was made by subtracting the debtor’s expenses set out on Schedule
J from the debtor’s income set out on Schedule I. In this district, the standing trustees established
guidelines for acceptable expenses in various categories; in any event, the trustee or a creditor could
object to the plan on the basis that income was understated or expenses were too high. The matter
would then be determined by the Court after hearing the relevant evidence.

BAPCPA changed this basic structure in significant ways. First, while leaving the term
“projected disposable income” in Section 1325(b)(1)(B), BAPCPA changed the “three year period”
to “applicable commitment period” and modified the definition of “disposable income™ in Section

1325(b)(2) to incorporate the concept of “current monthly income” as added in Section 101(10A)
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and “amounts reasonably necessary to be expended” under Section 707(b)(2)(A) and (B)'. These
changes have led to questions on two basic points: 1) is “projected disposable income” to be based
on the historical calculations required under the definition of “current monthly income” or on the
more traditional forward-looking calculations using data from Schedules I and J; and 2) is the
“applicable commitment period” a temporal measurement or is it a “multiplier” that sets a monetary
minimum required to be paid to unsecured creditors?

I1. Discussion

A. “Projected Disposable Income.”

The Court has read and considered the briefs of the parties and the following cases: In re
Alexander et al., No. 06-00324-8-JRL (Bankr. E.D.N.C. June 30, 2006) (currently unpublished);
In re Wilbur, No. 06-20104, 2006 WL 1687586 (Bankr. D. Utah June 21, 2006); In re Hardacre,
338 B.R. 718 (Bankr. N.D. Tex. 20006); In re McGuire, 342 B.R. 608 (Bankr. W.D. Mo. 2006); In
re Dew et al.,No. 06-40154-JJR-13 (Bankr. N.D. Ala. May 31, 2006) (unpublished); /n re Schanuth,
342 B.R. 601 (Bankr. W.D. Mo. 2006); In re Jass, 340 B.R. 411 (Bankr. D. Utah 20006); In re Fuger,
No. 06-20801, 2006 WL 1777341 (Bank. D. Utah June 29, 2000); In re Grady, No. 06-60726 CRM,
2006 WL 1689324 (Bankr. N.D. Ga. June 21, 2006); and In re Kibbe, 342 B.R. 411 (Bank. D.N.H.
2006).> All of these cases struggle with trying to reconcile the forward looking concept of projected

disposable income with the historically based calculation of “current monthly income.” Several

'The parties agree that this is an “above median” case so that the expense calculations under
Section 707(b) are applicable and the “applicable commitment period” is “not less than 5 years.”
11 U.S.C. § 1325(b)(3) and (4).

*These cases represent the small flood of bankruptcy court decisions in the last several
months addressing the issues presented here. A/exander is a case provided to the Court by counsel.
It has not yet been published. Because the Court finds its reasoning persuasive on all matters in
dispute here, a copy is attached to the memorandum decision and it may be referred to by the parties
as setting forth this Court’s views on the issues presented.

These matters need to be addressed by the appellate courts as soon as practicable to bring
some clarity and uniformity so that the Chapter 13 system can function as well as possible under the
circumstances.
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decisions conclude (consistent with the Trustee’s position here) that the term “projected disposable
income” in Section 1325(b)(1)(B) must have a different meaning from the term “disposable income”
defined in Section 1325(b)(2) in order to give meaning to the word “projected.” In this way, they
conclude that the prior practice of “projecting” disposable income through reference to Schedules
I and J is the appropriate measure of this critical Chapter 13 component.

The difficulty is that such an interpretation flies in the face of the plain words of the statute.
Care was taken by Congress to modify the old definition of disposable income and to replace it with
one based upon “current monthly income.” This is clear; there can be no doubt about it. Section
1325(b)(2) states what the definition of “disposable income” is “for the purposes of this
subsection”; nowhere else, other than in Section 1325(b)(1)(B), do the words “disposable income”
appear in the referenced subsection. Unless the definition applies to “projected disposal income,”
it has no meaning. As put by Judge Leonard in Alexander, “[i]f ‘disposable income’ is not linked
to ‘projected disposable income’ then it is just a floating definition with no apparent purpose.”

The Trustee asserts that it is difficult, if not impossible, to “project’” a historical number; this
problem is illusory. It is simply a matter of applying the current monthly income amount over the
applicable commitment period. However, the Trustee further argues that because Section 1329 still
provides that he may seek a modification of a plan after confirmation necessarily means that
“projected disposable income” may be modified based upon future increases in a debtor’s salary or
other income. This implies, the Trustee argues, that “projected disposable income” cannot be a
static historical number but rather a flexible future oriented number. But the question of whether
such a modification is possible under Chapter 13 as restructured by BAPCPA is not posed by this
case and therefore is not ripe for decision. The Court will exercise care, as it must, to decide only
issues that are squarely presented and to avoid advisory opinions where the facts do not support a
judicial inquiry.

There are, of course, practical difficulties with the conclusion that “projected disposable

income” is necessarily defined by “current monthly income.” The most obvious is that historical
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current monthly income® may or may not have any relationship to the actual income to be received
by the debtors during the course of their Chapter 13 plan. For that purpose, the previous “I and J”
approach would seem to yield a more reality-based number. However, Congress has chosen not to
rely on I and J, notwithstanding their proven utility,* and that is Congress’ choice to make. But this
case illustrates the problems caused by this approach. Debtor’s Schedules I and J yield “disposable
income” of $1,523.89; however, “disposable income” as shown on Debtor’s B22C form’ is a -$4.04.
Given the stated purposes of BAPCPA, it is both ironic and unfortunate that this Debtor with
resources available to pay unsecured creditors will not be required to do so in this case.

B. “Applicable Commitment Period.”

This issue is also controlled by the statutory language. “[A]pplicable commitment” replaced
the words “three year” before the word “period.” The latter word was unchanged by BAPCPA; thus,
its previously widely accepted meaning as a temporal measurement, rather than as a monetary
multiplier, would normally still be valid unless compelled to be different by the context. There is
no such compulsion here. Indeed, subsection ¢ of Section 1329 makes clear that “applicable
commitment period” has a temporal meaning in connection with modification of a plan.

In addition, there is a false dichotomy between “temporal” and “monetary.” As pointed out
in Inre Fuger,2006 WL 1777341 (Bankr. D. Utah), “applicable commitment period” can have both
a monetary and a temporal component. The term both fixes the amount to be paid to unsecured
creditors and fixes the time over which the payments must be made. If payments are made for less
than the “applicable commitment period,” then unsecured creditors must be paid in full. 11 U.S.C.

section 1325(a)(4)(B). Thisis achange from prior practice where, under appropriate circumstances,

’Some commentators have noted that “current monthly income” is neither current, nor
monthly, nor income under the statutory definition.

*Judge Leonard in Alexander points out that Chapter 13 trustees made their concerns on this
point known to Congress but that their advice was not accepted. See Culhane and White, Catching
Can-Pay Debtors: Is the Means Test the Only Way?, 18 AM. BANKR. INST. L. REV. 665, 681 (2005).

°This is the official form used to calculate “current monthly income” and “amounts
reasonably necessary to be expended” as required by new section 1325(b)(2) and (3).

4
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the debtor could “pay off the plan” early (through a housing refinance, for example) by simply
paying the remaining amounts due under the plan. Now, such an “early payoff” would require
payment in full of all unsecured claims.

However, there are cases, such as this one,® where the applicable commitment period is
fundamentally irrelevant to the confirmation of the plan. This is because it represents the period
over which payments of projected disposable income must be devoted to unsecured creditors; it is
NOT the minimum plan duration. Read together, Sections 1325(b)(1)(B) and 1322(d) make that
explicit. Section 1325(b)(1)(B) mandates a period of not /ess than five years for the required
payments to unsecured creditors and Section 1322(d) provides that for an above median debtor, the
plan duration must be not more than five years. Because, in this case, there are no required
payments to unsecured creditors (projected disposal income being less than zero), the plan duration
will be determined by other mandated payments such as those to secured creditors, priority creditors,
administrative creditors and any chapter 7 reconciliation amount. It may be less, but it may not be
more, than five years.

The Court recognizes that it is counterintuitive that a debtor may confirm a chapter 13 plan
where she has no disposable income. However, that is where BAPCPA leads us. By defining
“disposable income” in a way that is not based on actual money available going forward but rather
as a matrix to determine the amount and duration of payments to unsecured creditors, BAPCPA has
sanctioned the confirmation of plans with no “disposable income” where the debtor nevertheless has
post-petition excess income from which trustee payments may be made.

The Court will hold a status hearing on Thursday, August 10, 2006, at 2:30 p.m. to
determine how to proceed in light of this ruling.

So ordered.

DATED: July 10, 2006

SFor purposes of this decision, the Court is taking the Form B22C is accurate and complete.
Nothing herein is intended to prejudice the right any party may have to challenge that form’s
correctness under appropriate circumstances.
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Andrew S. Nemeth
Phillips & Associates
3030 N. 3" Street, #1100
Phoenix, Arizona 85012
Counsel for Debtor

Laura Kagenveama

26 E. Erie Drive
Tempe, Arizona 85282
Debtor

Edward J. Maney

P.O. Box 10434

Phoenix, Arizona 85064-0434
Chapter 13 Trustee

Office of U.S. Trustee
230 N. First Avenue, Suite 204
Phoenix, Arizona 85003



SO ORDERED.

SIGNED this 30 day of June, 2006.

0@/%

J. Rich Leonard
Unlted States Bankruptcy Judge

[N RE:

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FRANCES CLEQ ALEXANDER,

RUTH ANISTEAD BOWENS,

BARBARA ANN BRASWELL,

GLADYS PARKER BULLUCK,

LOUISE VAUGHAN CHERRY,

BRIAN ELLIOT, NATALIE ELLIOT,
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CLEVELAND RUDOLPH FOSTER, JR., BRENDA BELL
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06-00300-8-JRL -
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ROBIN WAYNE NORDAN,
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JESSE JAMES RUDD,

ROBERT MARTIN STOKELY, CYNTHIA MURDOCH
STOKELY,

RONALD LAWRENCE THOMAS, TRUDI SAMANTHA

THOMAS,

TINA LOUISE WATSON,

RICHARD DEAN WEBB, CRYSTAL DAWN WEBB,
AGNES DENTON WHITLEY,

ADRIAN GERAND WILLIAMS, EVELYN DAVIS

~ 05-10617-8-JRL

06-00128-8-JRL
05-10699-8-JRL.
06-00027-8-JRL
06-00049-8-JRL
06-00064-8-JRL
05-10598-8-JRL

' 06-00074-8-JRL

05-10612-8-TRL

- 06-00098-8-TRL

06-00299-8-JRL .
05-10619-8-TRL



WILLIAMS,

NADINE EATMON WILSON, 06-00177-8-JRL
VERA BURTON WOODARD, 05-10679-8-JRL
Debtors.
" ORDER

These .cases are before the cowt on the debtors’ objcctions to the frustee’s motions for
contirmation. On April 27, 2006, the court conduéted a hearing on thése matters in Wilson, North Carolina.
Because IESO[_UL'ion of the issues before the Cou.rt\&i]l.(ﬁrcctly’impact'ﬁ]e functi(i)‘mng of Chapter 13, the courl
opened the hearing to all interested Chapter 13 debtors, trustecs, and creditors mthe disﬁct and authorized
the ﬁh'.ﬁg of briefs before and after the hearing,’

In this dislri(:t,. after reviewing a debtor’s petition, schedules, statements, proposed 1.;1&11, and
nformation provided at the § 341} meeting, the trustee will move for conﬁrmation of a plan that he asserts
is consistent with the requirements of Ciljaptér 13. The motion may or may not incorporate all of the
provisions from the debtor’s proposed'élan. The debtor 1s free to object to [ﬁc trustee’s motion as is any
other par{y n iﬁte'resll

Inthe subject cascs, the debtors propose plans with fixed durations subject to carly 15:.1711&1311'0117 The
early tormination would take effect .Onctt the allowed securced claims, prionity claims, and adminjstrative .
claims required to be pad inside the plan are.pajd m full plus payment of any required dinvjdéud' to non-
prionty, unsecured creditors. The pmpo.%ed plans include the t‘oﬂq\\-’ing language:

This Chapter 13 planwillbe deemed complcte and shall terminate and a discharge shall be

"The last brief was filed June 9, 2006 by eCast Settlement Corporation.

2



entered, at the earlier of, the expiration of said duration, [the estimated proposed duration
ot the plan]j or the payment in full of: (1) The following claims, proposed to be paid “inside’”
the plan, to the extent “allowed'™ (1) Arrearage claims on secured debts, () Secured claims
{(not including those to be paid “outside” the plan), (i) Unsecured priority claims, (iv)
Cosign pratect claims (only where the Debtor proposes such treatment), plus (2) The
required divided to unsecured, non-priority creditors, if any is required by 11 U.S.C.
1325(b). (For purposcs of 11 U.S.C. 1325(b)(1)(B). “unsecured creditors™ shall be
deemed to mean all unsecured creditors, meluding both priority and non-priority unsecured
creditors.) '

In the motions for confirmation filed by the Chapter 13 trustce in‘thesc cases, the abové lanpuage
is not incorporated. The debto:s, therefore, bbjéct 1o thc frustee’s motions for confirmation in these cases.
, Thu. debtors assert that, m formulating a plan, thé_y must estimatc how much will be due and aliowcd on
secured, priority, and a;dnﬂn.istrali\.'e. claims. The debtors, however, qmtcnd that claims me often filed and

allowed n amounts less than estimated. The debtors argue that, by failing to include the possibility of early

bl

termination in the motions for-confirmation, the trustee is Tequiring a fixed duratién bascd upona “pot play
formula approach, disrcgarding the possibility that some claims lnigm be allowed for less than anticibalcd.
The trustee asseﬁs that, by including thé early te-rmin.aliOn p‘row'sions in their proposed plaué the
debtors are atternpting to end the plans sooner ﬂnm the applicable commitment period without full pzi)mne-m
to Lmspcured creditors. The trusice contends. that ﬂié applicable cormnihneﬁt period functions as a temporal
period of either 3 or 5 years depending upona de-blbr’s cwrent monthly income. 11 U.S.C. § 1325(b)(4).
“Applicable commuunent pe.riod”‘ and."‘cmwnt monthly income” Arc new terms under t.he: Barﬁ;’ruptcy Abuse
Prevention and Consumer Protection Actof 200‘\ (¢ "BA.PCPA._"). The trustee mglncs that, bascd upon the
plain language of 11 USC § 1325(b)4)(B), the only \\.’ay a plan can be shorter than the applicable

- commitmen! period is if all allowed unsecured claims are paid in full over a shorter period of time. The



debtors disagree with the trustee’s interpretation of applicable commitment period” and ass e:rtfthfat-ﬂlc term
functions as a multi plier rather than as a period of time.

While the trustee made no specific objectionto the debtors’ caleulations of disposable Iinoom.e under
BAPCPA, he frowns upon the outcome resulting fom those calculations, disagrees with the debtors’
interpretation of “projected disposable income,” and asserts that the debtors are violating the good faith
requirement under § 1325(a)(3) by not proposing plans that make substantiél conlributions 1o‘unsecmcc]
creditors for the appheable commitment penod.

-alculation of “*Disposable Income”

Di's_posable income is now defined as “‘current monthly income . . . othey than chi ld. support
payments, faster care payments, or disabihty péymenls for a dependent child . . . less amounts rea.;;ot}ahly
necessary (o be expended . ... 11 U.S.C. § 1325(b)(1)(2). Current monthly income is a new term under
BA_P(’,’I’;'A\'clcﬁned as “the average monthly income from all sources that the deb@r .rcoeiv'es'(or in a joint
case the debtor and the debtdr‘;s spoﬁse'roceive)” during the 6-month penod preceding the commencement
of lhc case or a datc upon which the current in_comt: 18 determined bﬁ’ the court. 11 U.S.C. § 1 01(10AXA).
C M [ cx.cl’t_ldes “bffncﬁts received under the Social Security Act, payments to yictims. 0 f War crimes or crﬂﬁes
against humanity on account of their status as victims of such ciimes, and paynicnts to \mhms of inteational
terrorism . . . or domestic terrorism . . . 11 US.C.-§ 101(10A)(B).

Prior to the ;ﬂassa ge of BAPCPA, m .ora cr to armive at a disposable income figure for any Chapter
13 debtor, one would s.ubtract monthly cxpenses ‘rAcbone'd on Schedulé J from monthly. inco.r.m rcported on
Schedule 1. The court had discretion reparding whether the listcci expenscs were rea .son ably necessary ’for
the suppart ofthe debtor and ax'ly dep endents. Now, there isa b.iﬁlrcated brocess ﬂ-ml hinges upon whether

4



a debtor’s current monthly income is above or below the median family income for a similarly-sized
household. In addition to Schedule I and J, Tnterim Rule 1007(b)(6) of the Féde,ral Rulcs of Bankruptey
Procedure requires a 'dqbtm to file a statement of current monthly mcome prepared on the official form,
known as “Form B22C, Swtement of Current Monthly Income -and Caleulation of Commitment Period and
Disposable Income.” The debtor reports her current m‘onlhly income in Part L of FormB22C z.md deternunes
whether her currently monthly income is above or below the median family income inPart 1l of FormB22C.
If a debtor's currently monthly income, multiplied by 1'2; is greater than the medizn family incpme of
. smilarly-sized househd]dg then “amounts reasonably nccessary (o be expended” are determined in

accordance with § 707(b)(2)}(A) and (B). 11 U.S.C. § 1325(b)(3). Thus, an above-median income debtor .

calculates her disposable income figure usixig the rm'nainder of Form 82.2(1 taking aﬂ.oxved dc&iuatibns under
§ 707(b)(2). To arrive at a disposab]e. incomé figure for a be_'Io.wfmcdian meome debldr, one takes the
dcbtor;.s currently monthly income from Part 1 of F(-JHH B22C and _sub.trac‘ts the total nmntlﬂy cxXpenses from
Schedule I. While there is rigidity in amiving at the disposable income ﬁgufe for the abox"e;rnedian debtor,
the: coLuT has more flexibility in determining whether the expenses of’ Lhe below-median income 'dcht'or are
' reasouaﬁly ;1cc essary.’

At the hearing, three of the four Chapter 13 trustees in this district reported their frustrations with

*Difficult questions beyond the reach of this opinion remain about whether BAPCPA chaﬁgcs
the manner 1 which Schedule J expenses should be fairly computed for below-median income familics.
Because disposable incone 15 now an amount that goes only to unsecured creditors rather than for the
entirc plan payment, must below-median income debtors also be allowed to subtract their secured and
priorify payrnents to be made through the plan as reasonable and necessary expenscs? And do basic
notions of equal protection requirc that expenses deemed by statute to be reasonable and necessary for
above-median income debtors also be allowed for below-median income debtors, although pre-.
BACPA courts routinely denied them this treatment? These are questions for another day.

g



this new galculau'On method, noting that the old I and T comparison revealed a more accurate eriction of
disposable income than the wlculaiiqn method employed under the new law. A debtor who may have had
(lisposabl«;. iﬁwrnc under the old Jaw may now have little or no disposable income using thg new calculation
method. The bulk ofthe cases before the court involve below-median income debtors, and the results scem
Lo diffe-r based upon individualized circumstances regarding whether a bclow.v-nmdi@ income debtor has
more disposable income under the old or new law.*
However, for the seven cases of 5bovc-median income debtors, the debtors unifonnly have less disposable
iﬁcomc using 1hn, new calcﬁlulion methoéi.‘ The trustees reported that this is the lyﬁi@ resuit for .abov'g-
median income debtors under the new law, Perhaps Congress, in an effort to make higher income debtors-
pay mor¢ to their unsecured bredilc)fs: unwittingly rcached thc oppasite result.

Despite criticisms that the old law was better, in disceming congressional intent, the starting point
| Ais the “existng statutory text” and “not the predecessor statutes.” Lampje v. U.S. Trustee, 540 U.S. 526, 533
(2004). “When the statute’s languagg is plain, the sole function of ﬁle court—at least where the dispositior;
required by the text is not absurd—is.to enforce 1t according to its terms.” I_d_, '.I.‘Ilwé court fmdq.that §

1325(b)(2)(3) plainly sets forth.a new definition and method for calculating disposable income, and Form

* Attachment A is a chart showing the computation of disposable income in each of the cases
consolidated for argument. Neither the trustee nor any creditor has challenged the accuracy of these
fipures. See Attachment A. For example, David and Lorie Jones would have $320.00 of disposable
income under the old law, but they have $269.91 of disposable income using the new § 1325(b)
calculation method; whereas, Richard and Crystal Webb would have $403.00 of disposable income
under the old law, vet they have $1,233.65 of disposable mcome under the new Jaw.

*See Attachment A. For example, under the old law, Robert and Cynthia Stokely would have
$774.00 of disposable income. Under the new law, their disposable income figure is $66.38. John and
Tamunie Jordan would have $1,193.00 of disposable income under the old Jaw, but their disposable .
income figure is -$105.74 under the new law,



B22C is the tool for aniving at that disposable income figure under the new law. One of the Chapter 13
@stocs as well as a crediior’s attorney appearing at the hearing argued that caleulating disposable incomé
under BAPCPA fails to curtail abuse as intended and leads to such absurd resulfs that the new formula
should be disrcgarded and supplanted by the old I'and I companson fo; all debtors.

The concept of disposé.hle mcome as the bankrupley system k'ncw it has changed. However, this

court will not override the definition and proces f 1 calculating dlbposab] e mcomce undar 1325()(2)-(3)

as being absurd simply becanse it leads to results that are not aligned with the old law. See In e Barr, 341 -
B.R. 181,185 (Bankr. M.D . N.C. Apr. 5, 2006) While many sources question whether sections 707(b)2)
_and 1325(b) represent a fur and effective approach to catching abusers of the bankruptey .system or to
wsunng that debtors who can pay do pay, the court docs not belicve that the result in this case of applying -
seetion 1325(b)(3) as written can be rejected as being absurd™).
As noted by authors Culhane and White, Chapter 13 trustees notified Congress of their concerns regarding
this legislation before it was passed:
. Chapter 13 Tustees recognized early on that this rcdcﬁmhon of disposable income meant.
some high-income debtors would pay less than they would have under the variant Judlcml
tests and local legal culture that previously measured the chapter 13 disposable income. The
- chapter 13 trustees repeatedly made their concems known to Congress, asking that CMI
less deductions be a minimum, not the maximum, but no changes were made.
Marianne B. Culbave & Michaela M. White, Catching Can-Pay Debiors: Is the Means Test the Only
Way?, 13 Am. Bankr. InsT. L. Rev. 665, 681 (2005). "As in Lamie, ‘this alert, followed by the
Legislature’s nonrcsponse, should support a presumption of legislature awarencss and intenton.™ Id.
(quoting Lamie, 5S40 U.S. at 541). However, even if this law is producing unntended results, 1itis the job

ot(onm ess {0 amend the statute, ij 540 U.S. ar 542, *“Tt 18 bevond our provinge to rescuc Congress -



fromits drafting errors, and to provide for what we might thirk . . . is the preferred result. ™ Lamic, 540 U.S.

at 542 (quoting US v, Granderson, 511 U.S. 39, 68 (1994)(concurnng opinion)).

Calculation of “Projected Disposable Income”

Tn the event of an objection to confirmation, the debtors are required to provide “projeclcd
disposable mcome™ to be received during the applicable comn{ihm.:nt period o l'hf:i.,l' Lﬁlsec:lu'ed (:rcdi.tors_
11 U.S.C. § 1325(b)(1)(B). The court treats the trustee’s motions for confirmation in the subjec}' cases as
objections to the debtors’ proposéd plans, as he eluninates the early termination l:lmguage mchuded mthose
.plans and disagrees with the debtors’ interpfctation of projected disposable income and applicable
commitment period under the law as amcnded by BAPCPA. Thus, the q-ue.stion' is how to calculate
“prn;iecl.cd disposable income” in light of the Anew definition of ‘.‘di.sposable meome” whigh includes ti1e
cﬁmant monthly income calculation based upon the six months preceding the bankruptey filing, 11 U.S.C.

$§ 101(10A), 1325(b).

hll-[ardaérf;, acase involving an above-median income debtor, the court concludc;d that “projected .
disposable income’™ must be based ujaon the debtor’s anticipated income during the term of the plan, not
mcrely an average ofher prebetih'on income.” [nre Hardacre, 338 B.R. 7 8 722 (Bankr.N.D. Tex. 2006);'
see also Inrg Dew, No. 06-40154-JTR-13, 2006 WL 1691130 at *4 (B_;J_nkr.. ND. é‘i.la.A.TLui 21,
2006) agreemé with the l’rcat;nenl' of “projected disposable income™ in Hardacre and stating that one must
lc;ok to Schedules ['and J in ordér to de-term.iﬁe ifa below-median income dcbtor' has committed all of her
p.rojeci‘ed disposable i_ncome; ander the ﬁlan,); In re Cirady, No.‘ 06-60726, 2006 WL 1685)3:4 at *¥3
(Bzmk;. N_.D.. Ga. Jun. 21, 2006 )}agre ﬁng with dardacre’s a-nal_\,-'sié of “brojccted 'dis:‘posable income” and
“finding that the above-median incqme dcbtoré could use the projected 'disposable mcome ﬁgllre hased upﬁn

8 ..



 Schedules ] and T rather than Form B22C); Inre Kibbe, No. 06-1001 2-M\\;V, 2006 WL 1300993 at *2-
3 (Bankr. D.N.H. Apr.‘Lai, 2006)(agreeing with Hardacre that projected disposable ipcome 18 “forward-
looking,  that ;t “refers to income that the debtor reasonably expects to receive during the term other plan,”
and that, at least for a lwélmv-median income 'dcbtor,Ait should be bhased on the dcbtor’s income and
expenses set forth in Schedules T and 1), |

Aside fromusing current monthly ncome to determine a d ebté}"s sources ofrevenue, Hardacre and

its progeny appear to view “projected disposable mcome™ as a term scparate and apart from the new

- definiton of “disposable wcome.” See Hardacre, 338 B.R. at 723. This court disagrees wiﬁl that
interpretation. As observed by thle Honorable Keith M. Lundin, where projected disposable income was
a “forward looking concept, requiring bankrﬁptcy courts to ‘project” the del)tor;s income into the futare,”
it has been “transformed by new § 1325(b)(2).” KeithM. Lundin, Section by Section Analysis of C. haﬁf@f
.1 3 After BAPCPA, NC Bar Assoc, 2-37” ANNUAL BANKR. INsT. 31 (20055.

In Jass, a case mvolving above-medianincome debtors, the court took a slighﬂ_\-’ different app%oach;
![J.TE- Tass, 340 B.R. 411 (Bankr. D. Utah 2006). The court held that it would “presume that th'e- number
resulting from Form B22C is the debtor’s “prqiectﬁ‘d disposable income’ unless the debtor can show that
there has been a substantial change in circumstances such that the numbcrs contuinea inForm B22C are not

- comumensurale with a fair projection of the debtor's budget m the ﬁitulje..“’ 1d. at 418. Und';r this

nterpretation, a debtor can rebut the presumption by providing “specific eviden ce as to-how the nuwbers

reflected on Form B22C are nadequate projéc(ions of therr future ﬁnancek,”l_('l.. at419. Ifthe prcsﬁmpl‘ion
is rebuteed, the.n the co;xrt will allow the debtor to use Schedules Tand J to,déts:hn_iﬁg.“projqctecl disposable

income.” Id,



“Projected disposable income” is a term predating BAPCPA. Ina 1995 opinion, the Fourth Circuit
explained that “[pJrojected disposable income typically is calculated by multiplying a debtor’s monthly

income at the time of confimmation by 36 months, the normal duration ofa Chapter 13 plan, then determining,

the portion of that income which is *disposable’ according to the statutory definition.” In re Solomon, 67

-

F.3d 1 128:, 1132 (4™ Cir. 1995)(cmphasis added); see also Commercial Credit Corp. v. Killough, 900
F.2d 61,64 (5" Cir. 1990)(stating that, in order to amive atprojected disposable income, one must multply
the debtor’s monthly income by thc amount-of months in the plan and then “assess the amount of the
debtor’s income that is .‘ disposablc”"). Thus, projected disposable income has .bccn traditionally calculated
n conjuﬁction with the definition of disposable income.

This in.tetprelation.of projected disposable mcomg is consistent with a plan reading (th the statute.
Bot}; “projected disposable income™ and “disposable income” fall unde; subscction (b) of § 1323, Furst,
(b)(1) states that projected disposable income is to be applied tx.ﬁvar_d unsecured creditors under th¢ plan.
Then, (1)(2) slalﬁé “For purposes of this subsection, the term “djSposéble income™ means . . .. D U.S.C.
§ 1325(b)(2). If “cisposable i_ncomé"‘ 1S not liﬁked to “'projected disposable income” then it 1s just a .ﬂbaling
~ definition with no apparent purpose.

In McGuirg, the court hc}d that BAPCPA had not altered the Eighth Circuit’s holding in an\;vlcy \Y
Yumell, 22 F.3d 190.(8"‘ Cir. 1994) that projected disposable income changes _\;'é:u'ly based uﬁon the
, debtor’s actual income and expenses. In re McGuire, No. 06-60(554, 2006 WL.1527146 at *$5 (Bankr.
W .D.-Mio. Jun. Al, 2006;). This coﬁ disagrees with that interpretation of piﬁjec-ted diSpoéaljle ncome, as
it‘lis based upon the ola definition o‘f disposable income that included “income w.hich‘ig received by the

debtor.” 11 U.S.C. § 1325(b)(2) (i)ﬁor to Oct. 17, 2005). Whal is now considered “disposable’is based
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upon historical data-—currcut monthly income derived from the six-month period preceding the bankruptey

filing. 11 U.S.C. §§ 101{104), 1325(b)(2). The court finds that, in order to arrive at “projected disposable

" income,” one simply takes the calculation mandated by § 1325(b)(2) and does the math.

Some of the cases before the court involve debtors with no disposable income based upon the new

statutory calculation method . In Kibhe, the court was faced with a debtor who had no disposable income
under the pew law and, thcrcforg, asscrted that she had no projected disposable income under §
1 325(b)( {B) to cornrmt fo unsecured creditors. Inte Kibbe, No. 06-10012-MWV| 200'6 WL 1 300993
(Bankr. N.H. Apr. 14, éOL'](j). Theé courtdisagreed withthe debtor’s interpretation of “projected disposable
income,” ﬁndi;ng that it was based upon the debtor’s current income and cxpcnsesv pursuant to Schech.llcs
Tand I 1d. at *3. Thus, even though the debtor had zero disposable ixicomé under the new calculation
method, thu court. founci that she had projected disposable income lo contribute to her unsecured creditors.
J_d: Bec;ausc this court follows the Fourth Circuit standara and calculates projcéftﬂ disposable income with
specific réference to the statutory definition of disposable income, deblors with n;)‘ disposable incame under
the new la\;\f have no projected disposable incomc.'

- To veterans of Chapter 13 practice, it nms afoul of basic principles to suggcst that a debtor with

no disposable income can nonetheless propose a confirmable plan. Yet BACPA permits-precisely thal.®

* Plan feasibility is no longer dictated by the disposable income calculation. The court. disag_rccs‘
with the outcome in Schanuth where the court determined that the debtors’ plan was infeasible because
the debtors” plan payments exceeded disposable income as calculated under the new law. [n re
Schanuth, No. 06-40056, 2006 WI. 1515851 *2 (Bankr. W.D. Mo. May 25, 2006). The male
debtor received social seeurnity bepefits that had been excluded from the currently monthly ncome
calculation under § 101(10A)B). The court sad that, n order to propose a feasiblc‘plan, the debtors
could voluntarily add the social secunty benefits to their disposable income caleulation. Id, This view of
feasibility appears o be based upon the old definition of disposable income. -

1



Because the pre-BAP CPA.dcﬁn_ition of “disposable income’’calculated a realnumber rather than a statutory
artifact, it lzﬁgcly mirrored § | 3'2'2.(}1)(1)’5 basic requirement that the dé-:blor have future eamings or income
“as 1s necessary for the executionof the p]én."’ 11 US.C. § 1322(&)(1). Because ;-iisp.osable income largely
took into consideration all income and all expenses, a debtor with no positive punaber simply had no means
to fund the added costs ofa Chapter 13 plan. The result s diffcrent under _BA..PC’PA. For any number of -
reasons, because a debtor has meome not counted in the definition of current monthly income,. has housing,
or transportation expenses less thqn the permissible IRS deductions, has huge secured debt for luxury tems
that, biézurel_v, may be deducted in full 4 a rcasonable and necessary expense, or w.ishcs 10 continue Lo
_contnbute to or repay a loan to her 401(k) planrather thanpay her ux.lsccured_creditors, a debtor under the
NEW ‘;disposable income™ test may show a zero or negative number, yet may be able to inak.e_the required

showing that she actually has enough income to fund a confirmable plan. The deblor is at least entitled to

Interpretation of “Applicable Commitment Period”

’lﬁe court next looks at the applicable comntniuncnt period. The z.xppli'cablc oommim?ent.pefiod is
(.:altculated by taking the current monthly inconmie of the debtor and the debior’s spouse combined, multipl}n'ng
it by 12, and then 'conma.ring it to the median family incomé in the'applicablc st:a:lc for compambly sized
houseliolds. 11 U.S.C. §.1325(b)(4)(,4)'. The median family income is calwlaigd and reported by the
]3L.1re'.’;1u of the Census. 11 U.S.C. § 101(39A). Ifthe debtor’s current monthly income exceeds the median

family income for similarly-sizad households, then the applicable commitment period is not less than 3 vears.




1T U.S.Co§ 1325 A))()-(I. Otherwise, the applicable commitment period is three years. 11
© US.C. § 1325(b)(4XAX).

The debtors assert that “applicable cornmitmcn;t period’” should be intcrp_r&ted as a multiplier and
not as a specific plan duration. [‘he word “‘pcriod," read pla'inly, dprlétcs ~a portion of time. See WEBSTER'S
NEW WOoRrLD DICTIONARY 1004 (3d. College ed. 1994). Morcover, the statute clearly states that the only

| way to shorten an applicable commitment period of 3 or 5 years is “if the plan provides for payment in full
of all allowed uﬁsecqn‘d claims over a shorter period.” 11 U.S.C. § 1325(b)}(4)((B). The court finds that
“applicable commitment period™ is a 1Lﬂ1p0ral.rcqﬁirel1lenl. See Inre McGuire, No. 66-60054-, 2006 WL
1527146 at *5 (Bankr. W.D. MOA Jun. 1, 2006); In re Dew, No. 06-40154,2006 WL 1691130 at *5
(Bmﬂ&. \JD Ala. fun. 21,2006); Inre Schanuth No. 06-40056; 2006 WL 151585] at *4 (Bankr. W.D.
Mo_ Ma_.v 25, 2006). If Congress warnied the applicable commitment period to fmcl‘ion as a multplier, it
could have stated so inthe staﬁte. Schanuth, 2006 WL 151585] at..*-4 (noting that C‘ong‘rcss specihied use
of a multiplier in. § ,l.:SES(b)(\ A)(A)(11) when requiring a five-year appl._icablel commilnﬁnt period for a deb'tor
whose current monthly income “when multiplied by 12" is not less than the mec.ii'an family income).

The cases before the court mvolve debtors with incomes tﬁat span abm'e and below the median.

family income for similarly-sized households. Thus, in a case involving an above-median income debtor with

s

projected a‘{spO\ablemcome : th F pplicable commitment period s 5 years. 11 U.S.C,
- 1325(b)( I A)()(I)-(TIT). Otll@nviée,l a debtor with projéctgd disposable incor:nc will have an applicable
commitment period of 3 vears. 1] L'SCS 1325(b)(4)(A)(i). The plan peniod can 0115! be shoriened if the
debtor fully pays her allowed unsecured claims over a sk.lo;tle-r period. 11 US.C. § 1325(1))(4)(]3).
’Bccausé applicab_le c.vrranncnt period is a term the statute makes relevant only with regard to the.

1
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required payment of projected disposable income to unsecured creditors and nétto any other plan payﬁ)ents
4o'r'.rcquircme.nts; it simply does not come into play where no projected disposable mcome must be taken into
account. This is consistent with a plain reading of the Code. “Applicable commitment period” appears in
subsection () of § 1325, Furst, in (b)(1)(B), it statcs that “projected disposab]e inooxﬁc to be recerved in
the app]_ic;able commitment period™ s o b; applied to unsecured creditors. Ther, in d))(ﬂ%), it states “For
purposes of this subséction, the ‘applicable @nmﬂl‘xncnt’ .. s three or five _vears..Thc' apphcable
coxmﬁim)e.m peniod appears to be exclusively linked 1o subsection (b) Qf § 1325? This conclusion 18
bolstered hy § 1329(c), which references apphcable commitment period in. comnection with §
1325(b){il)(_B). .1 1 U.S.C. § 1329(c). Moreover, § 1322(d), whichdiscusscs Chapter 13 p}aulengﬂy docs
not mention the tefm “applicable commitment period.” Section 1322@)(1) states (hat, for debtors with
median income or abave, “the plin nﬁynot provide for pay.menm over a period that is longer than 3 years.”
1TUS.C. § 1322(d}(‘l ). Section 1322(d)(‘2). states that, for debtors with bclow—medhg ixhlcome, “the plan
may hot provide for_paymeﬁLs over & period that s longer than 3 years, unless the court, for cause, appréV@S
o a longer peniod, but the court ﬁmy not a.pprove a period that is'-longcr than 5 years.” These pmviéions
cstablish a maximum plan length, but they do not require a minimum cornmitment period. ACCl")l'dl.l’lg]_\,", a
debtor with no projected disposabié income is free to mect the other confirmation requircmcnﬁ of § 1322
and § 1325 in whatever penod of time he may feasibly do so. Obviously, secured d.[ld prionty cr.editors
entitled to payment n .1'ull under the plan wpuld rather be péid sooner than later, and there is no reason to

extend plans artificially if there is no requirement of a dividend to be paid to unsecured creditors over time.

Good Faith Requirement
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Section 1325(a)(3) allows a court to confirm a plan that has been proposed in good faith.
I1 U.S.C. § 1325(a)(3). The trustee asserts that the deblors are failing to comply with the good faith

requirement by not proposing plans that make substantal repayments to unsceured creditors, citing Deans

v. O'Donnell; 692 F.2d 968 (4* Cir. 1982). The Foutth C.ircu;"r in Deans made clear that there was no
minimum repayment requirement i order to n.1eet the good faith test. D_(,ll_ﬁ 692 F..?.d at971. 'I‘Be. court
Stgtedj however, that “failure to provide substantial repayment is c&rtainly evidence that a deblor 1s
“attemphng to manipulale Lht statute rather than attempting honestly to repay his debts.” Id. at 972, But ifa
deblor follows' the calculation method for determining disposable income under § 'l 325(b)(2), the debtor
15 nol manipulaling the statute. While this figure may differ from what was hisliorically known to be
“chsposable income,” the debtor is simply complying with the new Law.

This court agrees with the opibion rendered by the Bapkﬁxpt@y Court for the Middle Distnct of
North Carolina that the deblor’s disposable income must be determined under § 1325(b) and not as aﬁ
element of good faith under § 1325(3'_}(:3‘_): In re Barr, 341 B.R. 181, 186 (Bankr. M.D.N.C. 2006); seter
also Marianne B. Qulbane & Michaela M. White, Catching Can-Pay Debtors: Is the Means Test the
Only Way?, 13 AM.Bankr. INst, L. REV, 665, 681 (2005)(“[T]he very specific laﬁguage §1T secu'op
.A1 325(b)(2) displaces any such use of chaptér 13 “*good faith,” even a.ssmning¥hat }5]1&15(-: has any relevance
1o minmmum payments-after the 1984 amendments. Once again,,. Conéﬁe-ss demonsirated a dcte_lminati.on to
replace judicialdiscretionunder general standz1rds withpreciserules-based cal'cula!i;ans. One canunderstand
why bankruptey judges would chafe atsuch restrictions, but that does not mean that Congress di.d not nwén
what 1t sa1d.”). So long as the d.ci)tor calculates Fhe_ projected disposable income with specific reference 1o
the new definition of dispasable income and commits that projected diSposablé ncome to p'a'\,-' unsecured
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creditors for the applicable commitment period, she is in good faith compliance with the Code. §

1325(b) 1 XB). As noted above, the commutment period may be de,L.‘.reased 1fthe debtor is able to [ully pay
her allowed unsecured claims during a shorter period of time. Ifthe debtors have no projected disposable
income, then there is no applicable cornmitment period

This district has nm a hugely successful Chapter 13 program for decades. Administered by four
veteran trustees under eslabhished local rules and principles that generated litle litigation (and thus
transactional costs), suceess rates have approached 50% and rémrnai millions of dollars to creditors
(securcd and unsecured) throughout North Carolina and the nation.® The system was not broken. Whether
itcan survive the changes mandated by BAPCPA remains (o be seen. But the court’s job 15 to interpret the
new statte as clearly wiitten, not (o nostalgically preserve the past by seizing on isolated words such as
“good faith” and “projected” and mflating their meaning beyond justification.

Chapter 13 plans may be confirmed in these cases in accordance with this order: In the cases on
Attachment A showing disposable income under the BAPCPA calculation method, the debiors’ objections
are overruled, and the plans must make the disposablc' income shown available for unsceured creditors’
during the requisite applicable commitment period. L those cases on Attachment A S.howmg no disposable

income under the BAPCPA calculaton method, the debtors’ objections are sustained, and the plans may

- ®Tn 2005, the Chapler 13 trustees in this district disbursed a total of $63,662,191.17 1o
creditors, and $17.718,829.62 of those monies went to unsecured creditors.

" The court concurs with the view cxpressed in In re Wilbur, No. 06-20104, 2006 WL
1687586 {Bankr. D. Utah Tun. 21, 2006} that this is the amount payable (o unsecured creditors other
than priority creditors; credit for payvment of priority claims has already been provided the debtors m
the calculation of disposable income by the subtraction permitted by § 707(b)2)(A)iv), as
incorporated by § 1325(b)(3).
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Jones $520.00 - $269.6] N/A
05-10397-8-JRL
Jordan $1.193.00 N/A -$105.74
05-10617-8-JRL
Knight $586.00 N/A -$168.24
06-00128-8-JRL
Nordan $322.00 $1,110.24 NA
05-10699-8-JRL
Pope | $256.00 $317.33 NA
06-00027-8-IRL
Richardson | $284.00 $534.55 N/A
06-00049-8-1R1.
Rudd $270.00 $551.38 NiA
06-00064-8-IRLL
Stokely $774.00 N/A $66.38
05-10598-8-IR, :
Thomas $455.00 N/A -$30.69
06-00074-8-TRL - -
Watson $349.00 $1,307.76 N/A
05-10612-8-IR L ~ |
Webb $403.00 $1,233.65 N/A
06-00098-8-JRL |

| Whitley $201.00 -$1,541.59 N/A
06-00299-8-IRL . -
Williams $672.00 N/A $225.17
05-10619-8-JRL
Wilson $307.00 | -$1,297.12° NiA
06-00177-8-JRL ‘
Woodard $382.00° -$62.93 N/A
05-10679-8-JRL. ~

" “END OF DOCUMENT"




