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SIGNED.

Dated: July 12, 2006

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re:

Chapter 11

CORPORATE AND LEISURE EVENT
PRODUCTIONS, INC.

Debtor.

gnd remains available to an eligible

se of state law remedies in an attempt to

1@;%3 to them as “investors.” The Court here uses the term “creditor” in a very generic
sense and does not here decide whether they should be deemed creditors or investors for purposes of the
Bankruptcy Code. Debtor claims there were four initial plaintiff creditors and that approximately four

other creditors subsequently intervened as plaintiffs, and that there are over 65 additional
creditor/investors who have not joined in the state court lawsuits.

2These entities fall into two categories: those owned and controlled by William Galyon, and
those owned and controlled Bradley Nozicka. The bankruptcy cases of the seven Gaylon entities are
being jointly administered in the case of Global Grounds Greenery, L.L.C., No. 2-06-bk-1701 -RJH.
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Judge Timothy Ryan, Maricopa County Superior Court. On May 8, Judge Ryan appointed Peter
S. Davis as Receiver for 13 or 14 entities.®> The receivership order authorized the Receiver to
remove “any director, officer, independent contractor, employee or agent of any of the
Receivership Defendants, from control of, management of, or participation in, the affairs of the
Receivership Defendants.” It enjoined the Receivership Defendants* from doing any act to
interfere with the Receiver’s custody and management of the receivership assets, and
specifically enjoined them from filing “any petition on behalf of the Receivership Defendants
for relief under the United States Bankruptcy Code . . . without prior permission from this

Court.”

resulted in the business being “operated

The Receiver’se

The Order Appgiting Receiver states that Peter Davis is appointed Receiver for 10 named entities, and
that three/additiorial defendants would be included in the group of Receivership Defendants upon proof
of service being filed with the court and faxed to the Receiver. The record before this Court does not
include that proof of service.

“Although the caption to the receivership order makes clear that Mr. Galyon and Mr. Nozicka
were named as defendants in the receivership action, the receivership order itself makes “Receivership
Defendants” a defined term that includes only the 14 corporate entities.
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and lied about the location and/or ownership of various assets, while the Debtors claim the
Receiver’s efforts were “high-handed” and resulted in the destruction of the value of an
operating restaurant and big screen televisions and electronics equipment.

Mr. Gaylon signed and filed a Chapter 11 petition for the first Gaylon entity on
June 8, and filed petitions for the other Gaylon entities between then and June 14. Also on June
14 the Receiver removed Mr. Gaylon and Mr. Nozicka from their positions as officers, directors
and managers of all of the Receivership Defendants. Mr. Nozicka filed bankruptcy petitions for
the Nozicka entities on June 16. The Debtors also promptly removed the receivership actions to

bankruptcy court.

On June 19, the Receiver filed his first motio P\ese cases, based

solely on the argument that Messrs. Galyon and Nozicke wege not authoriyed to file these
petitions.®

Legal Analysis

for lack of authority to file have been set for trial on July 20 by Judge Curley in In re Old Pueblo
Sounds, L.L.C., No. 2-06-bk-1793-SSC, and for hearing on July 25 by Judge Baum in BF Consulting.
Also pending in the jointly administered cases before this Court, and set for trial on July 13, are cross
motions for turnover and to excuse turnover pursuant to Bankruptcy Code § 543.

’All references to the Bankruptcy Code, or the Code, are to 11 U.S.C. 88 101 - 1532.
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apparently no such intracorporate dispute here. Rather, the dispute as to existence of corporate
authority is raised by creditors, who prefer the remedy they have in state court over a
bankruptcy remedy.

This dispute is not governed by the Bankruptcy Code. Indeed, the complaining
creditors and their Receiver cannot point to any provision of the Bankruptcy Code that has even
allegedly been violated by these filings. But while intracorporate disputes would ordinarily be
governed by the law of the state of incorporation, this particular kind of creditor-driven
intracorporate dispute is governed instead by federal common law, as will be seen.

Much of the history of bankruptcy law deals with effqrts by creditors to escape

bankruptcy court jurisdiction or to enforce remedies provigegAhy stateNaw\that are unavailable

exercises that power it preempts and sup

other state law remedies that g

except perhaps for the Naturalization Power contained in the same
apparently the only Article | power that may override the States’ reserved sovereign

Miles, 430 F.3d 1083, 1089 (9" Cir. 2005)(bankruptcy law preempts state remedies for bad faith filing
because the “complex, detailed, and comprehensive provisions of the lengthy Bankruptcy Code” “create
a whole system under federal control which is designed to bring together and adjust all of the rights and
duties of creditors and embarrassed debtors alike,” and which needs to be “jealously guard[ed] . . . from
even slight incursions and disruptions” from state law remedies), quoting MSR Exploration, Ltd., v.
Meridian Oil, Inc., 74 F.3d 910, 915 (9" Cir. 2005).
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jurisdiction to “suspend or control all proceedings in the state courts”:

It is farther objected that, if the jurisdiction of the District Court is
as broad and comprehensive as the terms of the [Bankruptcy Act
of 1841] justify according to the interpretation here insisted on, it
operates or may operate to suspend or control all proceedings in
the state courts either then pending or thereafter to be brought by
any creditor or person having any adverse interest to enforce his
rights or obtain remedial redress against the bankrupt or his assets
after the bankruptc y. We entertain no doubt that, under the
provisions of the 6™ section of the act, the District Court does
possess full jurisdiction to suspend or control such proceedings in
the state courts, not by acting on the courts, over which it
possesses no authority; but by acting on the parties through the
instrumentality of an injunction or other remedial proceedings in
equity upon due application made by the assignee and a proper
case being laid before the court requiring such inte

bankruptcy; and they were without doubt i
Congress as indispensable to the practicag
system.

of 1793 to expréssly permit federal district courts sitting in bankruptcy to stay proceedings in

HEX parte Christy, 44 U.S. (3 How.) 292, 318-20 (1845).
12peck v. Jenness, 48 U.S. (7 How.) 612, 625-26 (1849).
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state courts.*® Of course the current Bankruptcy Code goes even further, not only by
making the stay automatic, statutory and specifically applicable to government entities,** but
also by specifically requiring receivers to turn over receivership property to bankruptcy trustees
and debtors in possession.*

Given this background, it is not surprising that all courts to have addressed the
precise issue after 1867 — a creditor’s argument that a receivership order removes authority for a
debtor or its corporate constituents to file a bankruptcy case — have concluded that state court
receivership orders cannot bar debtors from resorting to the exclusive bankruptcy court

jurisdiction. Even prior to the Chandler Act (which contained the first corporate reorganization

LR 11

issued the usual injunction against inference.
ordinarily prevent the filing of a voluntary pe
good law today and, in the absence of
contrary, is dispositive here."
receivership order specifically en directors, officers and stockholders “from

preparing or in any iding th jon of reorganization proceedings on behalf of the

1356t of 186X DX4Stat. 526,
(1941).

17Pennsylvania Dept. of Public Welfare v. Davenport, 495 U.S. 552 (1990)(“We will not read
the Bankruptcy Code to erode past bankruptcy practice absent a clear indication that Congress intended
such a departure); Midlantic Nat. Bank v. N.J. Dept. of Environmental Protection, 474 U.S. 494, 501
(1986)(“The normal rule of statutory construction is that if Congress intends for legislation to change
the interpretation of a judicially created concept, it makes that intent specific. The Court has followed
this rule with particular care in construing the scope of bankruptcy codifications.”).
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debtor corporation in the district court without the consent of such state court.”*® That court
concluded that such a state court restraining order erroneously “denied to the appelleg, its
directors, stockholders and attorneys, access to the federal courts, thus depriving them of their
constitutional right to relief under § 77B of the Bankruptcy Act,” citing the Uniform Bankruptcy
Power of the Constitution.” Shortly thereafter, the District Court for the Southern District of
New York reached the same conclusion: “The appointment by a state court of a permanent
receiver with full power to act for the corporation does not affect the right of directors to act on
behalf of a corporation in federal bankruptcy proceedings.”® Other courts have reached the

same conclusion under the current Bankruptcy Code.” The only cases to the contrary appear to

forbids states to abridge. See Randolph J. Haing
(2001).

R. 226, 227 (Bankr. D. R.1. 1985) (“[I]t is fundamental that a state
ceedmg may not operate to deny a corporate debtor access to the federal

corporation when directors oppose it); In re Gen-Air Plumbing & Remodeling, Inc., 208 B.R. 426
(Bankr. N.D. 1. 1997). And even if there is such an intracorporate dispute over management authority,
creditors may not be able to rely on it to obtain dismissal of a bankruptcy petition. Royal Indemnity Co.
v. American Bond & Mort. Co., 289 U.S. 165 (1933)(*The question is purely one of the internal
management of the corporation. Creditors have no standing to plead statutory requirements not
intended for their protection.”); In re Guanacevi Tunnel Co., 201 F. 316, 318 (2d Cir. 1912)(creditor’s

7
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Bankruptcy Code.?®

It is of course true that bankruptcy courts generally look to state law to determine
who is authorized to file a voluntary petition for a corporation, partnership or other kind of
organizational entity. This rule, however, derives not from the language of the Bankruptcy
Code (or its predecessor Bankruptcy Act), but rather from federal common law? in the absence
of statutory directive. The Bankruptcy Code neither specifies who has authority to file a
corporate petition nor requires that state law be the exclusive source of any such authority.?

Just as obviously, however, there is a federal common law exception to this

reliance on state law when the state law is in the form of a receivership order that attempts to

. darh J. Levitin, Toward A Federal Common Law of Bankruptcy
{ aStatutory Regime, 80 Am. Bankr. L.J. (2006)(forthcoming). Although not
[ Rreme Court’s recent decision in Katz, supra note 8, underscores the uniquely

Bankruptcy Code’ddes not establish what the internal requisites are for the initiation of a voluntary
corporate/bankrugtcy proceeding.” In re Quarter Moon Livestock Co., Inc., 116 B.R. 775, 778 (Bankr.
D. Idaho 1990), quoting In re Autumn Press, Inc., 20 B.R. 60, 61 (Bankr. D. Mass. 1982).

261t should go without saying that if removal of corporate officers and directors by a
receivership order were sufficient to prevent a bankruptcy filing, creditors who seek their state court
remedies to the exclusion of all others would routinely obtain receivership orders with such boilerplate
language. This is a tactic that bankruptcy law has prevented at least since 1867.
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common law predates the drafting and adoption of the Bankruptcy Code, so Congress must be
assumed to have incorporated it when it drafted the Code.

Indeed, Congress did expressly incorporate this common law when the Chandler
Act of 1938 made explicit that a bankruptcy case would ordinarily supersede a state receivership
and that a state receiver would ordinarily be required to turn over the estate assets to a debtor in
possession or trustee. Bankruptcy Act § 2a(21) is the predecessor to the Code’s § 543. As
explained by the then-leading authority, “its provisions enact what was already established by

prior case law,” and this “codification of the bankruptcy court’s powers as to superseded

receiverships, general assignments and similar proceedings is a desirable change, removing

gw.” There were added in 1938 by the Chandler Act. . .. These sections are in part
as it existed prior to the Chandler Act.”).

29 of's Furnace Co. v. Grant, 30 F.2d 576, 577 (6" Cir. 1929).

30Query, though, whether a filing by a receiver for a partnership entity (or entity that is
undefined in the Bankruptcy Code that may be analogized to a partnership) would have to be treated as
an involuntary filing, because Code 8 303(b)(3) does to some extent prescribe who must consent to the
filing of a voluntary partnership petition. In re Monterey Equities-Hillside, 73 B.R. 749, 752 (Bankr.
N.D. Cal. 1987).
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including not only the creditor interests but also the equity interests and perhaps those of
employees and customers as well.** While bankruptcy case law generally refers to state law to
determine who has eligibility to file the petition, it unanimously refuses to do so (in the absence
of an intracorporate dispute) when state law has provided a creditor’s remedy to vest that
authority in a receiver.

Finally, it is clear that Congress did not intend a bright-line rule to govern these
issues either way. Even though the ordinary rule is that receivers must turn over estate property
to a debtor in possession or trustee, Code § 543(b), the bankruptcy courts have discretion to

waive that requirement if the interests of creditors would be better served by continuing the

in a very real sense balancing the equitie
provide ample authority to bala
any bright-line test of corporate authority

hat is obviously the remedy Congress preferred and

D AND SIGNED AS ABOVE

31 “Determining what would constitute a successful reorganization involves balancing the
interests of the affected entities — the debtor, creditors, and employees.” NLRB v. Bildisco and Bildisco,
104 S. Ct. 1188, 1197 (1984).

32Bildisco, 104 S. Ct. At 1197.
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