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In re:

FIRST MAGNUS FINANCIAL

CORPORATION,

SIGNED.

Dated: February 28, 2008

Mo b gl

U JAMES M. MARLAR

U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Chapter 11
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BACKGROUND

A. Procedural Background

On January 4, 2008, the court held a hearing, on a motion brought by the Debtor, to
sell a package of certain construction loans. The Debtor had procured an opening offer from
Summit Investment Management, LLC (*Summit™) of $4,600,000, but asked that the court submit
the package to open bidding.

The court obliged, and on January 4, 2008, an auction was held, which ended with a

estate professional, pursuantto 11 U.S.C. 8§

on a sale of $5,250,000 is $157,500.

January 11

B. Substantive Background

The unopposed affidavits of Bourne Partners' agent, Randy Emerson, and the Debtor's

in-house attorney, Joel Herk, reflect that both individuals were attentive early to the need to obtain
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the appropriate paperwork to employ Bourne Partners as the Debtor's agent for the purpose of
selling the subject property.

This effort began on September 17,2007. The Debtor's bankruptcy counsel explained
that he would need a copy of the commission agreement, after which he would file an "application
to get the broker employed." (Ex. A to Emerson affidavit.)

For some unexplained reason, Debtor's bankruptcy counsel failed to follow through
and obtain a court order appointing Bourne Partners. Had they done so, on or about September 17,
2007, the court would have signed it, because these types of appointments are both routine and ex
parte. Additionally, there is nothing in all of the paperwork before the court which suggests that

Bourne Partners is not a "disinterested"” party.

From and after September 17, 2007 Mr. Eqpefgon worked diligently to interest
potential buyers in the property. He was successful in IN\and.at the sgle/hearing, one of the
buyers found by Mr. Emerson made the high bid Thisfiydre’'was $650,000 higher

than the opening bid of Summit.

JURISDI

This court has tion OMelNhis core proceeding. 28 U.S.C. 88 157 and 1334.

ISSUE

t, and should it, grant Bourne Partners' payment request, although it had

not been/pyeviously-a {echas an estate professional?
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THE LAW

A. Rule 59 (FED. R. BANKR. P. 9023)

Bourne Partners' motion is a timely motion to alter or amend an order. FED.R. Civ.
P. 59 (made applicable to bankruptcy proceedings by FED. R. BANKR. P. 9023). Bourne Partners
essentially asks the court to amend its order, or enter different conclusions of law, changing the

court's previous rejection of Bourne Partners' commission request to an acceptance thereof.

B. The General Rule

ustody of a court is not in need of voluntary services; there
fhe doctrine of salvage. It is presumably being cared for
quately) and those who seek to Impose upon it the benefit of their
assistance/dg so at their own account, unless they secure some consent at the
outset.

In re Siegel, 252 F. 197, 198 (S.D.N.Y. 1918), rev'd on other grounds, 256 F. 226 (2nd Cir. 1919).

Inour Circuit, such reasoning has been expressed by the Bankruptcy Appellate Panel:
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The rationale behind the requirement of prior court approval for the

employment of professionals is to guard against abuses: “The reason for the

rules relating to retention of professional personnel and the setting of their fees

IS to protect the estate and its creditors from unwarranted and gratuitous

ﬁlaims.”én re Cummins, 15 B.R. 893, 896 (9th Cir. BAP 1981). As one court
as stated:

The court must make the initial determination of the propriet
of hiring consultants to assure that the costs of such services will
not outweigh the benefits, and to insure that the door is not
opened to the costly problems invited by the terrific opportunity
for abuses which would exist if the debtor-in-possession were
allowed to hire his own selected staff of consultants without the
independent, detached assessment of the court.

In re Carolina Sales Corp., 45 B.R. 750, 754 (Bankr. E.D.N.C.1985).

In re Shirley, 134 B.R. 940, 944-45 (9th Cir. BAP 1992).
Because Bourne Partners never received a cour{ ofger at or about\September 17, 2007,
or afterward, it was on this statute and rule and for thes€ rea gurt denied Bourne

Partners' request to be compensated.

C. Exceptior&the I RM

N\S\\//
1. The Reasonsferthe Mstant Motion
o——

exoprt was too hasty in denying it a sales commission

aintains that its request for payment was imbedded

In aid of its argument, Bourne Partners has retained experienced bankruptcy counsel,
who has provided the court with legal authorities from this circuit to convince the court that its prior

ruling was not perhaps fully developed by a consideration of both the pertinent facts and the law.
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Bourne Partners' position, in this respect, has merit. At the January 4, 2008, sale hearing, only Mr.
Emerson was present. He did not have counsel with him, and as a lay person was not familiar with
the details of bankruptcy law. At the hearing, he was understandably at a loss, because he had no
idea, when he stepped into the courtroom that day, that his request for a $157,500 commission was
at risk of denial.

Only with current counsel's help has Bourne Partners now properly pled its case, and

supported its request with affidavits, exhibits and applicable law.

2. The Law

Many courts in the Ninth Circuit have had occgsi&q to consider the question of when,

Nere mu atiSfactory explanation for the failure to receive prior
sial approval, and
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The Circuit had a later opportunity to again consider the issue, when accountants who
had not been pre-approved were allowed compensation by the bankruptcy court. In that case, they
had performed emergency services at the Debtor's request, which services benefitted the estate in
reducing atax liability. There, the accountants had been repeatedly assured by the debtors and their
attorneys that appointment papers were in process. When the accountants later became aware that
such filings had not been made, they obtained counsel who then promptly attempted to cure the
problem. No creditors objected to the application, and the trial court concluded that, if payment
were not made for the beneficial services rendered to the estate, the estate would receive a
"windfall." In re Atkins, 69 F.3d 970, 978 (9th Cir. 1995).

In Atkins, the Circuit restated its THC rule, and

not adopting them,
i the Twinton case

to be of assistance to a trial court. In re Twinton Pyops. P'sh\ R. 8Y7, 819-20 (Bankr.

contracted with the
hich were thereafter

1. The debtor, trustee ar™x
professmnal person to s
rendered;

2. The party for e-work was performed approves the entry of the

3. apg syided notice of the application to creditors and
partieg gnd has prqvided an opportunity for filing objections;
4 No gref terest offers reasonable objection to the entry

alsaisfied all the criteria for employment pursuant to
a preCedural rules at or before the time services were
ly commenced and remained qualified during the period for
grvices were provided,

{0 dctual or potential prejudice will inure to the estate or other parties
A'interest;

8 The applicant's failure to seek pre-employment approval is
satisfactorily explained; and
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9. The applicant exhibits no pattern of inattention or negligence in
soliciting judicial approval for the employment of professionals.

(Alteration added.) The Ninth Circuit noted that bankruptcy courts must balance the equities and

weigh the good faith of the professional who proceeded without a court order. It also noted:

Other factors for consideration include a determination of whose responsibility
it was to obtain authorization, the applicant's relationship with the debtors and
his own sophistication in the field.

Atkins, 69 F.3d at 974, n. 4. While noting that trial courts are not required to apply each Twinton

factor, the Circuit suggested that those factors may be helpful in helping the trial court examine

APPLICATION OF THE LAW TO THE FACTS

In this case, Bourne Partners has satisfied the Ninth Circuit's test for exceptional

circumstances. It is disinterested, it has rendered a $650,000 additional benefit to the estate, and it
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has satisfactorily explained, through the affidavits of Messrs. Herk and Emerson, why its failure to
pre-apply was not accomplished. As to the latter point, it is clear that the chapter 11 Debtor's
counsel knew, and intended to file for Bourne Partners' employment, but simply neglected to do so,
perhaps explainable by the crush of other matters occurring in this case. But Debtor's counsel's
failure is not imputed to Bourne Partners, nor to Mr. Emerson, who had every reason to believe that
the application was being properly placed before the court. Mr. Emerson did what he was requested
to do--he asked what was needed, he supplied the commission agreement, he searched for bidders,

and he produced a benefit to the estate. Bourne Partners was a disinterested party, and the benefit

to the estate was substantial. The Ninth Circuit's test, then, for retroactive employment has been

the outcome, it daes ndtstand to receive any benefit. Thus, since it has neither a "personal stake"
nor a pecuniary interest in the relief sought by Bourne Partners , its objection must be overruled for
lack of standing. See, e.g., Raines v. Byrd, 521 U.S. 811, 819, 117 S.Ct. 2312, 2317, 138 L.Ed. 2d
849 (1997); In re Fondiller, 707 F.2d 441, 442 (9th Cir. 1983) (appellate standing); see also In re




© o0 N oo o A W NP

S T N T N N T N I T I R e e L N e N T ol e =
© N o O B~ WO N PFP O © 0o N o o~ W N Rk O

CFLC, Inc., 89 F.3d 673, 675 (9th Cir. 1996) (unsuccessful bidders are generally not "aggrieved"
for standing purposes).

To the extent that Summit has attempted to gain, from Bourne Partners, a withdrawal
of its objection upon a payment from Bourne Partners of $10,000, as a "settlement," this tactic is
expressly rejected by the court. Fee sharing is likewise prohibited by applicable bankruptcy rules,
unless previously disclosed and approved by the court. FED. R. BANKR. P. 2016. As there is no
valid basis for this "settlement," this court expressly disapproves it as violative of bankruptcy law.

Neither the Debtor nor the Committee objected to the instant motion. To the extent

that any objection may be discerned by the record from the Committee, it was perfunctory and half-

Such "agreements" may also have criminal implications as violative of the Borah
Act. See 18 U.S.C. 88 152(6) and 155.
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