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ORDERED.

Dated: December 22, 2008

TN

EILEEN W. HOLLOWELL
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

Inre

Chapter 11
DAVID H. POLSKY and
PATRICIA S. POLSKY, Case No. 40

Debtors.

TOM PETERSON, as Trustee to the’ P0393-EWH

Thomas M. Peterson Trust,

ry No. 4-082g

Plaintiff, EMORA DECISION
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V.

DAVID H. POLSKY and
PATRICIA S. POLSKY,

@W&)
Ve

[. INTRODUCTION
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Il. EACTS
Prepetition, the Debtors were the sole members of a limited liability company,
Jarco Automotive (“Jarco”), which operated a car repair business known as Dave
Polsky Automotive (“Polsky Automotive”) where both Debtors worked. Tom Peterson

(“Peterson”) took one of his cars to Polsky Automotive for major repairs. He was very

satisfied with the work done on his car and thereafter regularly took his carstoPelsky

Mff's Trial Exhibit A at E.
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Also, on January 1, 2001, the Debtors executed a promissory note (“Note 1") for
$50,000 at 11.5% in favor of the Thomas M. Peterson Trust (“Peterson Trust”).
Peterson is the trustor, trustee and sole beneficiary during his lifetime of the Peterson
Trust. Note 1 is secured by a deed of trust (“DOT”) on the Debtors’ residence. The
Peterson Trust is the sole beneficiary of the DOT. A&J was not a party to Note 1.

Note 1 does not contain any references to the Investment Agreement. The be

used the proceeds of Note 1 to open and operate GOGV.?

On December 22, 2002, the Debtors executed a second p

accident. Peterson recgjved gppydximately $18,000 in insurance proceeds (“Insurance

Proceeds”

Q edence was presented as to whether Debtors used the Note 1 proceeds to
2 e ts in A&J or whether they loaned the Note 1 proceeds to A&J.
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After the execution of the Investment Agreement and Notes 1 and 2, Peterson
and/or the Peterson Trust received regular monthly payments from A&J on Notes 1
and 2, as well as payments on the 2% Agreement. In mid-2006, all payments ceased.
At or about the same time, Peterson received the Insurance Proceeds.

. PROCEDURAL HISTORY

The Debtors filed a Chapter 13 petition on October 14, 2005. On Juyly Q07, in

swed while the parties tried to reach

June 8, 2008, substitute counsel for the
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On June 19, 2008, the Debtors filed an amended answer (“Amended Answer”)
and counterclaims (“Counterclaims”). The Amended Answer incorporated the Usury
Brief as a supplement to the Debtors’ original objection to the MRS. The Counterclaims
alleged: (1) lack of consideration, (2) usury, (3) improper acknowledgment of the DOT,

(4) a demand for a turnover of the Insurance Proceeds, and (5) that Peterson had

violated the stay by refusing to turn over the Insurance Proceeds to the Dep

\\__/y/script of October 17, 2008 Trial, p 16. Ins 18, 19.
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not made an appearance in this adversary proceeding. The Court, therefore, does not
have jurisdiction over A&J or its claims.

V. ISSUES TO BE DECIDED

1. Should payments made under the 2% Agreement be applied to the
Notes?
2. Are the Insurance Proceeds property of the Estate which mu

over to the Debtors?

VI. DISCUSSION M
A. The 2% Agreement Payments Cannot be Apphed to the Ketes

the Notes are the Peterson Trust

are Peterson and A&J.

6
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P.2d 133, 135 (Ariz. Ct. App. 1991) (A contract, to be legally enforceable, must be
supported by consideration). Consideration was given, however, by the Peterson Trust
to the Debtors when it lent the Debtors the amounts set forth in the Notes.

Consideration was given by A&J to Peterson and by Peterson to A&J because A&J paid

for the Truck and Peterson permitted A&J to use it for its business purposes.

Malso argue that Peterson violated Arizona’s mortgage broker
in arranging for the Peterson Trust to make the loans of the Notes. Since
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(2) observance of the corporate form would sanction a fraud or promote injustice. Dietel

v. Day, 492 P.2d 455, 457 (Ariz. Ct. App. 1972) (citing Employer's Liability Assurance

Corp. v. Lunt, 313 P.2d 393, 395 (Ariz. 1957)). But, there was no evidence presented at

trial to support such an “alter ego” finding. Furthermore, A&J’s assets and liabilities

were not listed by the Debtors on their Schedules. The Debtors have not claimed that
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VII. CONCLUSION

The Debtors, as A&J’s sole members, may assert any claims A&J may have
against Peterson, but that does not mean that those claims belong to the Debtors.
Accordingly, A&J’s claims cannot be used to offset Debtors’ separate obligations to the
Peterson Trust. Judgment will, therefore, be entered this date against the Debtors on
their counterclaims.

DATED AND SIGNED ABOVE.

Notice to be sent through the
Bankruptcy Noticing Center “BNC”

to the following:

David H. Polsky and Patricia S. Polsky

3980 West El Camino Del Cerro
Tucson, AZ 85745

Walter F. Wood

1955 W Grant Rd, Suite 125

Tucson, AZ 85745

Michael W. Baldwin

Law Offices of Michael Baldwin PLC
P.O. Box 35486

Tucson, AZ 85740-5487
Scott D. Gibson

Gibson, Nakamura & Gree
2329 N Tucson,Blvd.
Tucson, AZ &




